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Avising out of Order-In-Original No, 08/AC/DEM/MEH/ST/New Haresh Steel/2022-23 dated
(%7) 11.05.2022 passed by the Assistant Commissioner, CGST, Division-Mehsana,

Gandhinagar Commissionerate.

aiimliiizﬁrmaﬁrw/ M/s New Haresh Steel Fabricators,‘ 135/2, GiDC,

(=) | Name and Address of the : : -
Appellant Mehsana Industrial Estate, Mehsana, Gujarat-384002.
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Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.
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Revision application to Government of India:
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A revision application lies to the Under Secretary, to the Govt. of India, Revision
Applicatioﬁ Unit Ministry of Finance, Department of Revenue, 4t Floor, Jeevan Deep
Building, parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect 'of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid : - '
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In case of any loss of goods where the loss occur in transit from a factory to &
warehouse or to another factory or from one warehouse to another during the goilrge
of processing of the goods in a warehouse or in storage whether in a factofy 5 ;% '
warehouse. '
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Tn case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
- exported to any country or territory outside India. : ’
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In case of goods exported outside India éxport to Nepal or Bhutan, without
payment of duty.
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Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisiéns of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under

~ Sec.109 of the Finance (No.2) Act, 1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, ‘0001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as:
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account. -
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The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs. 1,000/- where the amount involved R
- is more than Rupees One Lac. ' 4 ' Q
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) R0 SouTe O AT, 1944 i 8T 35-41/35-% % saia-
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
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) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Qirdhar Nagar, Ahmedabad: .
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA- o
3. as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand /
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the }or‘ngg&f
‘crossed bank draft in favour of Asstt. Registar of ‘a branch of any nomma‘te%‘:ﬁi@bwl}gz%
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sector bank of the place where the bengch: f any nominate public sector bank of the
place where the bench of the Tribunal is‘éifuated.
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In case of the order covers a number of order—in'-Original, fee for each O.LO.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100 /- for each.
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One copy’ of application or O.LO. as the case may be, and the ordef of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982. '
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10 3 TAT ! (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994) -.
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
. that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(24) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994). :

Under Central Excise and Service Tax, “Duty demanded” shall include:

(i) amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken;
(i) amount payable under Rule 6 of the Cenvat Credit Rules.
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In view of above, an appeal against this order shall lie before the Tribunal on
paymerit of 10% of the duty demanded where duty or duty and penalty é?%ﬁzgdlsﬁ’??
s

or penalty, where penalty alone is in dispute.” . : ( T
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SIS / ORDER-IN-APPEAL

The present appeal has been filed by M/s New Haresh Steel Fabricators,:
135/2, GIDC, Mehsana Industrial Estate, Mehsana, Gujarat-384002 (hereinafter
referred  to as the appellant) against Order in Original  No.
OS/AC/DEM/MEH/ST/NeW_ Haresh Steel/2022-23 dated 11.05.2022 [hereinafter
referred to as the “impugned order”] passed by the Assistant Commissioner,
CGST, Division: Mehsana, Commissionerate: Gandhinagar [hereinafter referred to

as the “adjudicaﬁng authority”].

2. Briefly staLed the facts of the case are that the appellant were engaged in

providing taxable services and holding .Service Tax Reglstratlon No.

ABHPP6223GST001. As per the information received through Preventive Section, -

HQ, Gandhinagar vide D G Systems Report No. 02 & 03, discrepancies were
observed in the total income declared by the appellant in their Income Tax Returns
(ITR) when compared with the Service Tax Returns (ST-3) for the period F Y.
2015-16 and F.Y. 2016-17. In order to verify the discrepancies in these ﬁgures

letter dated 08.05.2020, 15.06.2020 & 02. 07.2020 were issued to the appellant

through e-mail calling for details of services provided during the period but the

appellants did not subm1t any reply.

3. The jurisdictional officers observed that the natu1e of service provided by
the appellant were covered under the definition of ‘Service’ as per Section 65
B(44) of the Finance Act, 1994 (FA, 1994), and their services were not covered
under the ‘Negative List’ as per Section 66 D of the FA, 1994. Further, their
services were not found to be exempted vide the Mega Exemption Notification No.
25/2012-8.T dated 20.06.2012 (as amended from time to time).

4.”  The Service Tax liability of the appellant for the F.V. 2015-16 and F.Y."’
2016-17 was calculated on the basis of difference between ‘Value of Services
declared in ITR’ and “Value of Services Provided as per ST-3 Returns’, as per

details given in table below :

Sr. | Period Differential Taxable Value | Rate of S. Tax | S. Tax to be
No. | (F.Y.). as per Income Tax Data (incl. Cess) demanded
‘ (in Rs.) : , (in Rs.)
1. [2015-16 3,26,322/- 14.5% 47,317/-
2. | 2016-17 14,45,438/- 1 15% 2,16,816/-
TOTAL 17,731,760/ - ' ' 2,64,132/-
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4.1~ Show Cause Notice-F No.. VST/ 1 1A-215/"New Haresh Steel/2020-21 dated
18.08.2020 (ih short SCN) was issued to the appellant wherein it was proposed to
demand and recover service tax amounting to Rs.2,64,132/- under the proviso to
Section 73 (1) of the Finance Act, 1994 alongwith interest under Section 75 of the

Finance Ac_t,~ 1994. Tt was also proposed to impose penalties under Section 77(2),
77C and 78 of the Finance Act, 1994.

5. The SCN was adjudicated vide the impugned order wherein :

2 Demand of Service Tax amounting to Rs.2,64;132/- (Considering the t_axable
value as Rs. 17,71,760/-) was confirmed under Section 73 (2) of the Finance
Act, 1994 alongwith interest under Section 75;

® Penalty of Rs. 10,000/~ was imposed under Section 77(2) of the Finance Act,
1994;

3 Penalty -amounting to Rs. 200/~ per day till the date of compliance or Rs.
10,000/- WhicheVer is higher was imposed under Section 77(C) of the Finance
Act,1994

B PenaltyE'einounting to Rs.2,64,132/- was imposed under Section 78 of the

Finance* Act, 1994 alongwith option for reduced penalty under proviso to

~ clause (if).

6.  Being-aggrieved with the impugned order, the appellant have filed this

- appeal alongwith application for condonation of delay on following grounds:

» The apbellant are Proprietorship firm registered under Service Tax
deparjt;r;eﬁt.‘ They had filed their Service Tax Returns (ST-3) as well as
| Ineo@céiax returns during the period F.Y. 2015-16 and F.Y. 2016~17. They
are engaged in the trading of Goods (sale of certain machinery items) and
ca1Tyi;1g: ~out various contract work for UGVCL, GETCO etc. The appellant
has complied with the provision of the act and filed service tax return and
paid taxes for the F. Y. 2015-16 and F.Y. 2016-17.- However, the adjudicating
authoi*ity has pointed out the difference between ITR and ST returns without

- gwmg any details how the difference arised.

> Duung 'che period F.Y. 2015-16 and F.Y. 2016-17, appellant have earned

followmg income :-
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'Pal'ticular F.Y.2015-16 (inRs.) | E.Y. 2016-17 (in RS.)_
- [ Trading Income 9,78,308/- 5,10,461/-
i #|_Contract Income - 10,54,347/- 12,90,647/-

- Total Income 20,32,655/- 18,01,108/-

refer ence ~of negative list of SeI‘VICe -

> The appellan’c submitted P&L Account, ITR, ST-3 returns and the followmg

Secfzon 66D Negative list of Service: The negative list of service comprise of folZowzno
services namely:-

© e trading of goods

Hence, the Trading activity is out of purview of service tax, accordingly,
service tax is not applicable on trading income which declared in ITR.

" The appe Hant has carried out various contract work for which service tax has
been paid as per the provision of the act. They submitted the copy of invoices
along with challan and ST Return and requested to consider the same and
closed Lhe proceedmg

Works Contract Income earned during the F. Y

and the Service Tax paid against them are tabulated below :
@i-Apvﬂ 2015 — 31 Mareh, 2016

(amount in Rs.)

. 2015-16 and F. Y. 2016 17

Date of :. | Particulars Works Rate of | Service Tax | Amount -
Payrnent Contract S.Tax | Amount actually.
Income (%) payable paid
20. 06 2015 PGVCL, Gandhidham | 18,750/- 14 2,625/~ 2,625/~
21.06. 2015 GETCO, 5,500/- 14 770/- 770/-
Construction, Anjar
01 08 2015, GETCO, 4,810 14 673/- 673
'K Construction, Anjar '
02. 08 ’7015.  GETCO, 28,323/- 7 1,983/- 1,751/~  +
. »7 +i- = | Construction, Deesa . 231/-
06.08. 2015' PGVCL, Gandhidham | 10,000/ 14 1,400/- 1,400/-
10.08.2015 | PGVCL, Gandhidham 73,133/~ 14 10,328/- 10,604/-
01.11,2015 | GETCO, 3,65,160/- 7 25,561/- 23,955/~ +
| Construction, Deesa 1,606/-
01.01.2016 | UGVCL, Patan 4,99,396/- 14.5 | 72,412/- 72,413/-
01.01:2016 | Sanand Sub Div. 1,978/- 145 | 287/- 58/-
01.01.2016 | Sanand Sub Div. 1,978/- 14.5 | 287/- 58/-.
01.03.2016 | Cash 6,500/- 145 | 942/- 696/- +
i 246/-
Grand Total 10,15,528/- 1,17,175/- 1,17,086/-
01 Apr L__2(_)16to 31 March, 2017 .
Particulars Works Rate of | Service Tax | Amount
' Contract S.Tax | Amount actually
Income (%) . payable paid
06.06.20_16 PGVCL, Gandhidham | 82,833/- 15 12,424/- 12,425/-
08.07.2016 | UGVCL, Bopal 84,902/- 15 12,735/- 12,736/-
05.08.2016 | UGVCL, Visnagar 47,250/- 15 7,087/- 180/- +
6,907/-
30. 09 2016 GETCO, Mehsana 6,77,650/- 15 1,01,647/- 1,01,647 /o
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Lot Aoy ; Vh A GE
01.1,9;201?6 GETCO, 83,265/~ 15 12,490/- 12,490/-
‘| Construction, Deesa '
20 ‘.'.i UGVCL, Bopal 1,46,402/- 15 21,915/- 00

- | Grand Total 11,22,302/- 1,68,298/- 1,46,385/-

C1t1ng the above figures they eontended that as there is no such difference i in

payable - and paid figures as alleged in the SCN, hence, the demand may be
dropped.

> Furth'e'r; the appellant sated that they have filed their Service Tax Returns
(ST-3) regularly for the period F. Y. 2015-16 and 2016-17, hence, there is no
suppression in the matter. The SCN is issued by invoking extended period
under Section 73. Whereas present case is not covered under Section 73 of
Finance Act, as amended. The matter is already time barred and notice
requile’d ‘to be .quashed. They relied on the judgment of Hon’ble Supreme
Courts in the matter. The appellant requested to kindly consider the same and
set a51de 1mpugned order.

> The. adjudwatmg authority has confirmed penalty under section 70, 77, 78 of
the Finance Act. As discussed above there in no such liabilities so there is no
pe*zalty imposable. The appellant has act on bonafide belief and tried to
comply with provision of the act. They relied on the decision of Hon’ble
Supleme Court in the case of Hindustan steel v State of Orissa 1978 ELT
(Jis 9). They requested to drop the penalty proceeding.

7. Personal,l—learmg in the case was held on 11.08.2023. l\/lr Arpan Yagnik,
WL
Chal'teled

reiterated-l?the___-s_ubmlssmns made in the appeal memorandum. He also submitted

\ccountant, appeared on behalf of the appellant for the hearing. He

that duringgrfhe relevant period, the appellant has already filed service tax returns

- . for the services rendered and paid applicable tax. Copies of ITR and ST-3 returis

were subl‘jrlllt;:ed_;before the adjudicating authority, however, it is not clear as to how
the diffel"e'tlltia'l-j value was calculated. Since the service tax liability is already

. dlscharged he requested to set aside the impugned order.

e g It 1sobserved from the records that the present appeal was filed by the

appellantfeil’iOIS: 08.2022 against the impugned order dated 11.05.2022, which was
received by Lhe appellant on 26.05.2022.

8.1 Appeals pleferred before the Commissioner (Appeals) are governed by the
- provisions of Seouon 85 of the Finance Act, 1994. The relevant part of the said -

section 1s rep1 oduced below:
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and cyz‘er ‘the Finance Bill, 2012 received the assent of the President,
relaz‘mo lo service tax, interest or penalty under this Chapter:

Provzdea’ that the Commissioner of Central Excise (Appeals) may, if ke is
satisfe ed that the appellant was prevented by sufficient cause from
presenrmg the appeal within the aforesaid period of two months, allow it
to be presenz‘ed wzz‘hm a further period of one month.”

82 As per the above legal provisions, the period of two months for nhng appeal |
before the Comnnssmner (Appeals) for the instant appeal ends on 25.07.2022 and
further penod of one month, Wlthm which the Commissioner (Appeals) is
empowered to condone the delay Lpon being satisfied with the sufficient reasons
shown by the appellant, ends on 24.08.2022. This appeal was filed on 05.08.2022,
i.e after a delay of 10 days from the stlpu]ated date of filing appeal, and i is within

the period of one month that can be condoned

83 In then application for Condonation of delay in filing the appeal, they
subm1tted that the demand pertained to the pe110d F.¥.2015-16 and F.Y. 2016-17..
Also, oomplete documents for the earlier perlod were not traceable by them due to - A
the sudden demlse of their regular aooomtant/em ployee on account of Covid-19.
The new:. accountant/employee (employed on 01.06.2022, as per document
submniitted) - took some time to understand and arrange the documents, they:
requested to condone the delay. These reasons were also explained by dlem during
the course: of -personal hearing, the grounds of del lay cited and explamed by the
appellant appeared to be genuine, cogent and oonvmomc Considering the
submlss1ons and explanations. made during personal hearing, the delay in filing

appeal is- oondoned in terms of proviso to Sectlon 85 (3A) of the Finance Act, '

9. 1 have;;:g'one through the facts of the case, submissions made in the Appeal
Memorandurn,«.}oral submissions made during hearing and the materials available .
on records.-The issue to be decided in the present appeal is whether the impugned
: order.pass”edfjby the adjudicating authority, confirming the demand of Service Tax
amounting‘:’coi.vR's. 2,64,132/- alongwith interest and penalties, in the facts and |
cir cumstanoes or [ the case, is legal and p pbrover or otherwise. The demand periains to .

the per10d£,;_-¥},@015-16 and F.Y. 2016-17.
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11.

- Returns filed by z‘he appellant wherein they ... Under these circu /
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10. It is'Aoste:rved that the. dppellaht are regieLefed with the department and hdve
filed their ST—3 Returns during the relevant period. However, the SCN in the case

was 1ssued me1 ely on the basis of data received from the Income Tax department

1mng the nature of service provided by the appellant or classifying

":apparem that no further verification has been caused to ascertain the

nature of ‘'service and whether any exemptions/abatement were claimed by the
appellant. Hence, the SCN was issued in clear violation of the CBIC Instructions

dated 20.10.2021, relevant portion of the Instructions is re-produced as under :

3. itis once again reiterated that instructions of the Board io issue show cause
notices based on the di ifference in ITR-TDS data and service tux returns only
after proper verification of facts, may be followed diligently. Pr. Chief
Commissioner /Chief Conumissioner (5) may devise a suitable mechanism to
monitor and prevent issue of indiscriminate show cause notices. Needless to
mention ‘that in all such cases where the notices have already been issued,
aajudzcaz‘mo authorities .are expected to pass a judicious order afier proper
appreciation of facts and submzsszon of the noticee

Considering the facts of the case and the specific Instructions of the CBIC, I find
that the SCN was issued indiscriminately and is vague. It is al§o observed that the
ST-3 Returns for the penod F.Y. 2016-17 were filed on 25.05.2017 and the SCN
was 1ssued on 18 08.2020, i.e after a period of more than 38 months. This clearly

shows that the' SCN in the case was barred by limitation of time and legally

un sustamable:f

observed from the documents submitted by the appellant that they
have ﬁled then ST-3 Returns regularly during the period F.Y. 2015-16 and F.Y.

2016-17 and thelr assessment was never disputed by the department This implies

_ that the appellant have made complete disclosures before the department and the

department-};wa.s aware about the activities being carried out by the appellant and

- these facts'édfe not disputed. However, the demand of service tax was confirmed
- under prdﬁkisg,to Sub-section (1) of Section 73 of the Finance Act, 1994 vide the

,impughedﬂ@rder, invoking the extended period of limitation.

Court of Ind1a m the case of Commissioner v. Scott Wilson Kirkpatrick (I) Pvt. Lid.

- 2017 (47) STR J214 (S.C.)]; wherein the Hon’ble Court held that “...S7-3
- _‘ .gé;; QZOZZf\ei"

period of limitation was not invocable”,
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& Intermediates Ltd. reported as 2013 (288) ELT 514 (Guj.)

£ prescribed returns are filed by an appellant olving correct

mformafzon z‘hen extended period cannot be invoked”,

o I also rely upon the decision of VaI'IOLS Hon’ble Tribunals in following case

(@) Aneja Construction (India) Lzmzz‘ed v. Commissioner of Service Tax,
Vadodara [2013 (32) S.T.R. 458 (Tri.-Ahmd.)]

(b)  Bhansali Engg. Polymers Limited. v. CCE, Bhopal
[2008 (232) E.L.T. 561 (Tri.-DeL)]

(c) - Johnson Mattey Chemical India P. Limited v. CCE, Kanpur
"[2014 (34) S.T.R. 458 (Tti.-Del.)] .

11.3 In view of the above findings and following the judicial pronouncements, I
find that the impugned order was passed in clear violation of the settled law and is
theréfore Iegeill_ﬁf incorrect, unsustainable and liable to be set aside on these grounds

alone.

12.  The appellants have contended that during the period F.Y. 2015-16 and F.Y.
2016-17 they had a total Trading Income of Rs. 14,88,769/- and in terms of
Section 66D of the Finance Act, 1994, Trachng Income is exempted from levy of
Service Tax. Upon verifying these figures with the Profit & Loss Account of the

relevant period submltted alongwith ihe appeal papers, I find merlt in their

contention, accommgly, an amount of Rs. 14,88,769/- is eligible to be deducted. .

from the total G1 0SS Tncome to arrive at the net ta‘{able value

13 Ttis observed from the documents submltted by the appellant that the Gross
Values declal ed in the Income Tax Return, the T3 Retum and the Taxable Value

00P31deled m the SCN are not analogous. The ﬁgures are detailed as per Table

below : 7 ;5 |
e 1ABLE (all figures in Rs.)

Financial ng- | Value shown as per ITR ‘Gross  Value as | Total Taxable Value
T per ST-3 Return | considered as per SCN

F.Y.2015-16 | Sale of Services : 11,16,592/- 14,42,914/-
| 10,54,348/-
.- | Sale of Goods : 9,78,308/- .
F.Y.2016-17 | Sale of Services : 1,67,735/- 16,13,173/- ..
- 12,90,648/-

-+~-| Sale of Goods : 5,10,462/- |

he Hon’ble High Court of Gujarat in the case of Commissioner v.




= - (Sommnafhl hailahary)
- Superintendent (Appeals)

F No. GAPPL/COM/STP/2647/2022

From thei‘f:'a‘:t’)bx;fa it is evident that éthe taxable value considered in the SCN for
qpantiﬁcatidﬁ-,of demand is not aﬁalogous with the Income Tax Return and/or ST-3
Return. Fuft11_e;f, the adjudicating authority has not analysed or discussed the issue
and conﬁrmaa ﬁhe demand ex-parte vide the impugned order without carrying out
any Vel'iﬁcatiéﬁ. Therefore, I find that the impugned order is defective and a non-
speaking order'.-passed without application of mind is legally unsustainable and

liable to be'set aside.

14.  From the documents submitted by the appellant it is forthcoming that the
appellant hai%e-_--provided services to various Government Companies viz. PGVCL

(Pashchim Gujarat Vij Corporation Lifnited), GETCO, UGVCL etc. It is also

L observed that-they have paid Service Tax at appropriate rate in all their Invoices

iSsued in respect of ‘Labour Work’ provided to these Government companies.

15, In View of the above discussions, I am of the considered view that the
- 1mpugned ordel passed by the adjudicating authority confirming the demand of

* Service Tax amounung to Rs. 2,64,132/- alongwith interest and penalties invoking

the ex’cendea penod of limitation is defective and non-speaking order issued in

- violation ofithe principles of natural justice as well as in violation of the settled law

" (as discussed.at para-11 supra), and is therefore liable to be set aside being legally

unsustainable. -

- 16. Acéafdiagly, the impugned order conﬁrming‘ the demand of Service Tax
' amounting-te-Rs. 2,64,132/- alongwith interest and penalties is set aside and the

- appeal ﬁlgvd-}bygtthe appellants is allowed.

The zappeal filed by the appellant stands disposed of in above terms.

/%ym .
(Shiv Pratap é’mgh)
Commissioner (Appeals)

Date: 98 August, 2023
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BY RPAD / SPEED POST

To, _ , .

M/s New Haresh Steel F abricators,
13572, GIDC, Mehsana Industrial Estate,
Mehsana, Gujarat-384002.

Copy iO

. 1. The Principal Chief Commissioner, Central GST, Ahmedabad-Zone.
2. The Priincipal Commissioner, CGST, Commissionerate - Gandhinagar.
3. The Assistant Commissioneér, Central GST Division — Mehsana,

Commissionerate : Gandhinagar.

4. The Assistant Commissioner (System), CGST, Appeals, Ahmedabad. (for N

b:/u;gzlaad’{ing the OIA)
5. Guard File.

6. P.A:File.




